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St atement of the Case

This case concerns five section 104(a) “S&S’ citations
i ssued by MSHA | nspector Frank Terrett on May 19, 1993, during
the course of his inspection of six belt transfer stations al ong
the respondent’s overl and conveyor belt at the subject mne. The
transfer stations are two-story buil dings housing drive notors
provi ding power to the conveyor. In five of these transfer
stations the inspector observed accunul ati ons of coal dust and
cited the respondent with five violations of nandatory safety
standard 30 CF. R 77.202. The citations state as foll ows:

An accumul ation of coal dust 1/8" to 2 ¥ was being
al lowed to exist in dangerous anounts on the surfaces of
structures, enclosures, notors, of the bottomand top floors
of the #1 Belt station. (G tation No. 3659083).

An accumul ation of coal dust 1/8" to 3" inches was
being allowed to exist in dangerous anounts on the surfaces
of structures, enclosures, notors of the bottomand top
floors of the #2 belt station. (G tation No. 3659084).

An accumul ation of coal dust 1/8" to 3" inches was
being allowed to exist in dangerous anmounts on the surfaces
of structures, enclosures, notors, of the bottom and top
floors of the #3 belt station. (G tation No. 3659085).

An accumul ation of coal dust 1/8" to 4" inches was
being allowed to exist in dangerous anmounts on the surfaces
of structures, enclosures, notors, of the bottom and top
floors of the #4 belt station. (G tation No. 3659086).



An accumul ation of coal dust 1/2" to 2" inches in depth
was being allowed to exist in a dangerous anount on the
surface of structures, enclosures, notors, of the bottom and
top floors of the #5 belt station. (G tation No. 3659087).

The cited standard, 30 C F.R 77.202, provides as foll ows:

Coal dust in the air of, or in, or on
t he surfaces of, structures, enclosures, or
other facilities shall not be allowed to
exi st or accumul ate in dangerous anounts.

Fol | o ng an evidentiary hearing, former Conm ssion Judge
Arthur J. Anthan rejected the inspector’s initial “S&S” findings
and affirned each of the citations as non-"S&S’ violations. (16
FMSHRC 2451, 2461, 2464-2465, Decenber 1994).

The petitioner filed an appeal of Judge Anthan’ s deci sion
and asserted that his non-"S&S” findings are not supported by
substantial evidence, and that he ignored testinony that an
expl osion, rather than a fire alone, was reasonably likely to
occur and result in serious injury. The Conm ssion agreed that
the judge failed to address the expl osion hazard and failed to
eval uate the evidence or make findings and conclusions in this
regard. Under the circunstances, the Comm ssion vacated the
judge’s non-"S&S’ determ nations and renanded the matter for
further consideration. (18 FMSHRC 1568, 1576- 1577, Septenber 16,
1996). The case was reassigned to ne for further adjudication.

In response to ny order of Septenber 25, 1996, the parties
filed additional remand briefs in support of their respective
positions with regard to the “S&S” issue addressed by the
Commi ssion in its decision and remand order. | have consi dered
t hese argunents, as well as the existing record, in ny remand
adj udi cation of this matter.

| ssue
The “S&S” issue presented on remand i s whether or not the
cited conditions were reasonably likely to result in an
expl osi on.

Di scussi on

Si gni fi cant and Substantial Viol ations

A “significant and substantial” (S&S) violation is described
in section 104(d)(1) of the Act as a violation “of such nature as
could significantly and substantially contributed to the cause
and effect of a coal or other mne safety or health hazard.”

30 CF.R 8 814(d)(1). A violation is properly designated S&S
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“if, based upon the particular facts surrounding the violation
there exists a reasonable likelihood that the hazard contri buted
towll result in an injury or illness of a reasonable serious

nature.” Cenent Division, National Gypsum Co. 3 FMSHRC 822, 825
(April 1981).

In Mathies Coal Co., 6 FMSHRC 3-4 (January 1984), the
Conmmi ssion explained its interpretation of the term*“S&S’ as
foll ows:

In order to establish that a violation of a
mandat ory safety standard is significant and
substantial under National Gypsum the Secretary of
Labor nust prove: (1) the underlying violation of
a mandatory safety standard; (2) a discrete safety
hazard - - that is, a neasure of danger to safety-

contributed to by the violation; (3) a reasonable
i kelihood that the hazard contributed to will
result in an injury; and (4) a reasonable

i kelihood that the injury in question will be of
a reasonably serious nature.

See also Austin Power, Inc. V. Secretary, 861 F.2d 99,
103-04 (5" Cr. 1988), aff’'g 9 FMSHRC 2015, 2021 (Decenber 1987)
(approving Mathies criteria).

The question of whether any particular violation is S&S nust
be based on the particular facts surrounding the violation,
including the nature of the mne involved, Secretary of Labor v.
Texasqulf, Inc., 10 FMSHRC 498 (April 1988); Youghi ogheny & Ghio
Coal Conpany, 9 FMSHRC 2007 (Decenber 1987). Further, any
determ nation of the significant nature of a violation nust be
made in the context of continued normal m ning operations.
National Gypsum supra, 3 FMBHRC 327, 329 (March 1985). Hal f way,
| ncorporated, 8 FMSHRC 8 (January 1986).

In United States M ning Conpany, Inc., 7 FMSHRC 1125, 1129
(August 1985), the Conmm ssion stated further as follows:

W have explained that the third el enent of
the Mathies fornmula «equires that the Secretary
establish a reasonable likelihood that the hazard
contributed to will result in an event in which
there is an injury.” US. Steel Mning Co., 6
FMBHRC 1834, 1836 (August 1984). W have
enphasi zed that, in accordance with the | anguage
of section 104(d)(1), it is the contribution of a
violation to the cause and effect of a hazard that
must be significant and substantial. U.S. Steel
M ning Conpany, Inc., 6 FMSHRC 1866, 1868 (August
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1984) .

The Conmmi ssion reasserted its prior determnations that as
part of his “S&S’ finding, the Secretary nmust prove the
reasonabl e |ikelihood of an injury occurring as a result of the
hazard contributed to by the cited violative condition or

practice. Peabody Coal Conpany, 17 FMSHRC 508 (April 1995); Jim
VWalter Resources, Inc., 18 FMSHRC 508 (April 1996).

Al t hough the inspector testified that the electrical power
boxes at all of the cited transfer stations were open, Judge
Anthan found that the petitioner only established that the box at
transfer station #4 was open. In support of this finding, the
judge relied on the fact that the inspector issued a citation for
the electrical box at station #4, but not any of the others, and
that his field notes indicated that the station #4 box was open,
but do not nention the sanme condition at the other transfer
stations. (16 FMSHRC 2460).

Wth respect to his “S&S” findings, Judge Anthan noted that
the i nspector assunmed that in the event of a fire resulting from
the viol ations, enployees would have to junp fromthe second
floor of the transfer house to escape. However, the judge
credited the testinony of the respondent’s safety director that
there was no |ikelihood of an enpl oyee being trapped in the
transfer house, and that each house had 2-3 exits on the upper
level as well as 3 on the bottomlevel and that an enpl oyee woul d
not have to junp fromthe second floor to escape a fire. The
j udge then nmade the follow ng “S&S’ findings at 16 FMSHRC 2461:

| find that the Secretary has not established
these violations to be significant and substantial.
Step 3 in the Commssion's test for a significant and
substantial violation is whether there is a reasonable
i kelihood that the hazard contributed to will result
inan injury. Step 4 is whether there is a reasonable
l'ikelihood that the injury will be of reasonably
serious nature, Mathies Coal Co., 6 FMSHRC 1 (January
1984). Since the Secretary’'s theory of “S & S is
based | argely on the need for an enployee to junp from
the second story to escape a fire resulting fromthe
coal dust accunulations in the transfer house, |
concl ude these violations were not “S & S.”

Petitioner’'s Argunents

In support of its position that the citations were “S&S,”
the petitioner cites in sone detail the testinony of I|nspector
Terrett describing potential ignition sources that were present
inthe cited transfer stations, float coal dust observed by the
i nspector, potential fire hazards, all of which the petitioner
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bel i eves support the inspector’s conclusion about the |ikelihood
of an explosion and its serious consequences.

Respondent’' s Argunents

In support of its position that it was not reasonably |ikely
that the cited coal dust conditions would result in an expl osion
in the course of continued mning operations, the respondent
mai ntains that there is nothing to support the inspector’s “bald

al l egations” that an expl osion could occur or was reasonably
likely to occur. In support of its argunent, the respondent
asserts that a simlar issue was raised in Pittsburgh and M dway
Coal Mning Co., 7 FMSHRC 2072 (Decenber 1985), and that |
vacated an all eged violation of section 77.202, after finding as
follows at 7 FMSHRC 2104:

[1]n order to establish that such accunul ations
are in fact dangerous, MSHA nust establish that
they present a realistic fire hazard, or that they
are susceptible of being placed in suspension in
close proximty to a readily available ignition
source capabl e of placing themin suspension

t hereby fueling or propagating an expl osion.

The respondent also relies on the Pittsburgh and M dway Coa

M ning Co., decision, at 7 FMSHRC 2103, in support of its
argunent that a coal dust explosion can only occur if there is a
fire, and that in the instant case there is no evidence that a
fire was likely to occur. The respondent asserts that although
the inspector cited “several inches of coal dust in severa

i nstances,” he did not indicate that they were anywhere near an
ignition source, and the respondent concludes that “in al

i kelihood, they were on the concrete floor where there was no
i kelihood that they would be the source of a fire.”

The respondent further argues that the inspector cited
accumul ations “on” electrical boxes, and not “in” electrical
boxes, thereby significantly decreasing or elimnating the
possibility of a fire. Although the inspector testified at the
hearing before Judge Anthan that accunul ati ons were “in”
el ectrical boxes, the respondent points out that none of the
citations indicated the existence of accumulations “in” or “on”
el ectrical boxes.

Even if the accunul ations existed in the electrical boxes,
t he respondent argues that there is no indication that they posed
a fire hazard, and there is no indication as to what those
anounts m ght have been. Respondent maintains that a small
deposit of coal dust, even in proximty to an ignition source, is
not sufficient to cause a fire, citing Pittsburgh and M dway, at
7 FMBHRC 2103. Further, the respondent points out that the
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inspector did not cite any electrical defects when he issued the
citations, and al though he indicated that a belt running out of
alignment could result inafire, and that this was likely to
occur, there is no evidence of any belts running out of alignnment
or that this was likely to occur in an area where the

accunul ations exi sted.

Wth regard to a fire that occurred at a m ne transfer
station in 1991, the respondent believes that the only rel evance
inthat incident is that the fire was caused by a nassive coal
spill and it did not result in an expl osion.

Wth regard to the Conm ssion’s conclusion at 18 FMSHRC
1576, that the fact that no explosion has ever occurred in a
transfer station is not dispositive of an S&S finding, the
respondent nonet hel ess believes that the absence of any prior
expl osions permts the judge to discount an inspector’s unfounded
specul ation that a dust explosion was likely to occur. 1In this
regard, the respondent argues that if the physical factors
present would not permt an explosion to occur then obviously
there is no likelihood of an explosion. Even if a renote
possibility of an expl osion existed, the respondent concludes the
fact that there is no evidence of an expl osion ever having
occurred in a transfer station reduces the likelihood of an
expl osion occurring in this instance to far less than a
reasonabl e |i kel i hood.

Fi ndi ngs and Concl usi ons

In the_Pittsburgh & Mdway Coal M ning Conpany case, the
principal issue was whether or not the cited transfer building
fl oat coal dust accunul ations, sone of which were not neasured,
and sone of which were estimated at approximately 1/8 to 3/16 of
an inch, or “paper thin” or 1/16 of an inch, constituted
dangerous accunul ations within the neaning of section 77.202. |
concl uded that the evidence adduced by MSHA did not establish
that the cited accumul ati ons were dangerous, a condition
precedent to establishing a violation of section 77.202. The
citation was vacated, and the S&S i ssue was never reached.

| find that the facts presented in Pittsburgh and M dway,
are distinguishable fromthe facts in the case at hand. The
cited accunmulations in the instant case are far greater and nore
extensive; ranging from1/8" to 4" in all five of the cited
transfer stations, and the respondent’s argunent that section
77.202, was not violated because the petitioner failed to
establish that coal dust existed or accunul ated in dangerous
anounts was rejected by Judge Anthan when he found that conpany
safety director Rodavich's adm ssion that the dust accunul ations
needed to be cleaned up constituted a concession that coal dust
exi sted i n dangerous anounts. (16 FMSHRC 2460, fn 9).
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| have reviewed the trial transcript testinony of |nspector
Terrett and it reflects a serious concern by the inspector that
the cited coal accunul ations presented a fire and expl osion
hazard. The record reflects that the inspector has served as a
Federal m ne inspector for 2 % years, a state inspector for 3 %
years, and had 20 prior years of experience in the mning
i ndustry, including 13 years as a supervisor. He also conducted
state training courses in mne fires and coal accunul ati ons, and
i ndi cated that he “was involved” in four different mne fires
(Tr. 183). Under the circunstances | find that he was
know edgeabl e and qualified to express opinions on the fire and
expl osi on hazards posed by the cited accunul ati ons in question.

| nspector Terrett testified that each of the belt transfer
stations housed a belt electrical drive notor, electrical notors,

and belt rollers, and that during normal m ning operations the
belts are noving. He stated that in each of the stations he
observed “accumul ati ons of coal, fine coal dust all over
everything, just laying on top of notors” (Tr. 187-188).

The inspector confirmed that he observed all of the coa
dust accunul ati ons described in the citations, and | take
particular note of the fact that the electrical notors were
covered with coal dust which he described as dry (Tr. 188-191).
He further testified that “al nost every station had el ectrical
violations with it” and he referred to a citation dated May 19,
1993 (Exhibit G 24), for a control box that was not secured in a
cl osed position and had coal dust inside (Tr. 192).

The inspector believed that the electrical drive notors and
turning belt rollers were ignition sources that woul d reasonably
likely cause an ignition. He also described the stationary belt
rollers and take-up rollers and indicated that coal dust that
builds up at the take-up rollers could cause friction as the
roller rubs against the coal dust and comented that “you could
get friction and very likely get a fire” (Tr. 193). Since the
i nspector believed that it would have taken “quite a few days”
for the cited coal dust to accunulate, | cannot conclude that the
i nspector’s concern about coal dust building up at the take-up
roll ers was unreasonabl e.

The inspector further testified to his notes (Exhibit G 22)
which reflected coal build-up at the #2 station where the belt
drive was running in coal and coal dust accunul ati ons and coal
dust laying around the belt drives (Tr. 194). He further
referred to his notes reflecting coal dust accunul ati ons around
belt rollers in all of the cited stations, and he was concerned
that in the event a belt “went out of line in the slightest bit”
it could strike the sides of the belt frames and get hot.
Coupled with the friction caused by the belt rollers where they
were turning in the coal dust, he believed a fire or ignition
woul d occur and that it was reasonably |likely that two m ners who
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were in one of the stations “could have got killed right there”
(Tr. 194-195).

Al t hough the inspector conceded that the cited coal dust
accunul ati ons were deposited, rather than airborne float coal
dust, he nonet hel ess believed that the deposited dust could be
pl aced in suspension by air breezes through the many station
openi ngs or by the action of the noving belt rollers. He further
i ndi cated that dust novenent was taking place as he was naki ng
his inspection “just by noving around and shutting the doors”
(Tr. 222-223). In view of the quantities of coal dust he
observed, he believed that “it was dangerous either way” (Tr.
211). Further, assum ng that coal dust was present inside the
el ectrical boxes, the inspector believed that an arc caused by
vibrations of the circuit breaker blades inside the boxes woul d
ignite the coal dust, and if it were in suspension, it could
cause an explosion (Tr. 214-215). He further explained as
follows at (Tr. 219-220):

Q Wiat is the danger presented by what was called
deposited coal dust?

A. If you did get an explosion or a fire that coa
dust will explode. And it’'s been showed many tines in
denonstrations through the Bureau of Mnes at their
experinmental lab in Pittsburgh where a fire would bl ow
clear out just by putting coal dust on the top of the
roof support inside.

Q Wat is the danger, if any, of dust deposited on
rollers or near rollers?

A. Friction can ignite it.

Q And what is the danger with float coal dust? You
said you thought those were dangerous?

A. Float coal dust, it’s just a fine coal and it’s
powdery and it wll accunul ate on top of any |edge or
what ever, on top of notors and it wll just lay al

over top of everything. Once you get a fire it really
hel ps feed it.

Q Could the opening and cl osing of doors to a
transfer house put float coal dust in suspension?

A. Definitely. Alittle breeze.

The respondent did not rebut the existence of the cited coa
dust accunul ati ons, which | conclude and find were rather
extensive throughout all of the cited transfer stations which
housed belts, belt rollers, and other el ectrical conponents.
| ndeed, as noted earlier, in affirmng the violations of section
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77.202, Judge Anthan found that the cited coal dust accunul ations
exi sted i n dangerous anounts.

The respondent’s assertion that the inspector did not
i ndicate that the cited accumul ati ons were anywhere near any
ignition sources is not well taken and it is rejected. As noted
earlier, the inspector specifically cited at | east one open
control box with coal dust inside, the electrical drive notors,
turning belt rollers, and belt drives, and take-up rollers where
he observed coal dust accunul ati ons building up as potenti al
ignition sources that would likely ignite a frictional fire
fuel ed by the coal dust.

The Commi ssion has held that “coal is, by its nature,
conbustible.” Md-Continent Resources, Inc., 16 FMSHRC 1218,
1222 (June 1994). | believe the sane can be said for dangerous
accumul ations of coal dust. Accordingly, | conclude and find
that the cited dry coal dust accunul ations, sone of which were in
contact with, or in close proximty to the aforenentioned
ignition sources, presented a fire hazard, and that it was

reasonably likely that in the course of continued normal m ning
operations a serious potential for a fire existed in the cited
transfer stations at the tine of the May 19, 1993, inspection.

Wth regard to any coal dust in suspension, although the
i nspector testified at one point at the hearing that he cited
float coal dust, he | ater conceded that he cited deposited coa
dust. However, he testified credibly that the coal dust could
easily be put in suspension by the air circulating through the
many station openings and the novenent of the belt rollers, and
he observed such air novenent in the course of his inspection.
G ven the extent of the coal dust accunul ations throughout all of
the stations, | believe it is reasonable to conclude that in the
normal course of mning operations, the deposited coal dust would
be placed in suspension by the opening of doors causing air

circulation, and the novenent of the belts and belt rollers. If
this were to occur in close proximty to the potential ignition
sources that were present, and in the face of a fire, | believe

it was reasonably likely that a serious potential for propagating
an expl osion existed at the cited transfer stations.

The i nspector observed two mners working in one of the
transfer stations, and he indicated that their job was to service
all of the stations. He also indicated that he observed them
wor ki ng the stations, on the top and bottom fl oors, when he
returned for his re-inspection. (Tr. 192, 195, 209). In the
event of an instant fire or explosion, he believed a person would
have difficulty in escaping fromthe station (Tr. 223).
conclude and find that in the event of a fire or explosion, it
woul d be reasonably |ikely that anyone inside a transfer station
woul d be at risk and exposed to injuries of a reasonably serious
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nature or death.

Based on the foregoing findings and concl usions, | concl ude
and find that all of the cited violations were significant and
substantial (S&S), and the inspector’s initial findings in this
regard ARE REI NSTATED AND AFFI RVED

| take note of the fact that the original proposed
assessnents of $267, for each of the Citation Nos. 3659083,
3659084, and 3659085, were reduced to $100 each by Judge Anthan
based on his non-"S&S” findings. Al though the Conm ssion’s
remand order did not specifically include instructions for
reconsi deration of the penalty assessnents for the violations,
woul d reinstate the original proposed penalty assessnents of $267
for each violation, and order the respondent to pay those
anmount s.

ORDER
In view of the foregoing, IT IS ORDERED as foll ows:

1. Section 104(a) Ctation Nos. 3659083, 3659084,
3659085, 3659086, and 3659087, are all AFFIRVED as
significant and substantial (S&S) citations.

2. The respondent shall pay civil penalty
assessnents of $267, for each of the

af orenentioned citations, and $750 each for the
citations and orders previously affirned and
assessed by Judge Anthan in his decision of
Decenber 9, 1994, at 16 FMSHRC 2465. Paynent is
to be made to MSHA within thirty (30) days of the
date of my decision and order, and upon receipt of
paynent, this matter |I'S DI SM SSED

Ceorge A. Koutras
Adm ni strative Law Judge

Di stribution:

Linda M Henry, Esq., Ofice of the Solicitor, U S. Dept. of
Labor, Gateway Bl dg., Rm 14480, 3535 Market St., Phil adel phi a,
PA 19104 (Certified Mil)

Joseph A. Yuhas, Esqg., 1809 Chestnut Avenue, P.QO Box 25,
Bar nesboro, PA 15714 (Certified Mil)
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